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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




HEATHER DAWN ELAM, 
 












     NO. 44801 
 
Lemhi County Case No. CR-2016-31 
 
           
     RESPONDENT’S BRIEF 
 
 
STATEMENT OF THE CASE 
 
Nature Of The Case 
 
 Heather Dawn Elam appeals from a judgment, but on appeal challenges only the 
district court’s decision to take her Rule 35 motion under advisement.  The state asserts 
that Elam has failed to show an adverse ruling to challenge on appeal. 
 
Statement Of The Facts And Course Of The Proceedings 
 
 The state charged Elam with murder in the first degree for killing S.G.E., a six-
month-old infant, with an overdose of methamphetamine.  (R., pp. 46-47.)  Elam pled 
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guilty to a reduced charge of voluntary manslaughter.  (R., pp. 60-61, 67-68.)  The district 
court imposed a sentence of twelve years with eight years determinate.  (R., pp. 83-84.)  
The judgment ordered that “[c]redit shall be given for time served,” but did not specify an 
amount of credit.  (R., p. 84.)  Elam filed a timely notice of appeal from the judgment.  (R., 
pp. 91-93.) 
 Elam also moved “that the sentence be reduced or suspended.”  (R., p. 89.)  At the 
hearing on the motion to reduce the sentence Elam requested the district court to reduce 
her sentence to ten years with five years determinate.  (Tr., p. 85, L. 24 – p. 86, L. 5.)  The 
district court granted the motion in part, leaving the overall length of the sentence at twelve 
years, but reducing the determinate portion from eight to six years.  (Tr., p. 90, Ls. 7-11; 
R., p. 100.) 
 At the hearing on the motion to reduce the sentence, Elam’s counsel also asserted 
that, despite the court having “appropriately” ordered credit for time served, “the Idaho 
Department of Corrections [sic] isn’t giving her credit until she was placed on probation 
on her possession of meth charge.”  (Tr., p. 86, Ls. 17-23.)  He requested on Elam’s behalf 
that the judgment be “amended to reflect credit for time served from when the warrant was 
served on her, which was February 22nd, 2016, then that will clear up that issue for the 
Department of Corrections [sic].”  (Tr., p. 87, Ls. 1-5.)  The prosecutor responded to this 
request by indicating he did not know what credit for time served Elam was entitled to, but 
would be “happy” to “review that.”  (Tr., p. 87, L. 16 – p. 88, L. 1.)  The district court 
stated it did not “know the answer to that either,” needed “somebody to give me some legal 
analysis on that,” and so “[took] that portion under advisement.”  (Tr., p. 88, L. 20 – p. 89, 
L. 1; R., pp. 102-03.)  The amended judgment entered by the district court reflected the 
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reduced sentence, and still read: “Credit shall be given for time served.”  (R., p. 100.)  No 
additional briefing was submitted, and no ruling regarding credit for time served is in the 






 Elam states the issue on appeal as: 
 Did the district court err by failing to grant Ms. Elam credit for time 
served beginning from February 22, 2016, the date she was served with the 
arrest warrant issued in this case? 
 
(Appellant’s brief, p. 4.) 
 
 The state rephrases the issue as: 
 
 Is Elam’s claim that the district court erred in its ruling on her request for credit for 
time served not reviewable on appeal because the district court made no ruling (other than 








Elam’s Claim Of Error Is Not Reviewable On Appeal 
 
 Although Elam’s claim, that she is entitled, under State v. Brand, 162 Idaho 189, 
395 P.3d 809 (2017), to credit for time served since service of the arrest warrant, is likely 
meritorious,1 she has failed to obtain an adverse ruling that can serve as the basis of 
appellate review.  The only ruling by the district court was to take the matter under 
advisement and solicit legal briefing.  Because the district court has made no ruling on the 
merits, Elam’s claim of error is not preserved (or more likely not ripe) for appellate review. 
 It is well-established that the appellate courts of Idaho “will not review a trial court's 
alleged error on appeal unless the record discloses an adverse ruling which forms the basis 
for the assignment of error.”  State v. Fisher, 123 Idaho 481, 485, 849 P.2d 942, 946 (1993).  
See also State v. Folk, ___ Idaho ___, ___ P.3d ___, 2017 WL 4159196, at *5 (Sept. 20, 
2017); State v. Yakovac, 145 Idaho 437, 442, 180 P.3d 476, 481 (2008).  Where the trial 
court takes an issue under advisement, and there is no subsequent ruling by the court in the 
                                            
1 The hearing in question occurred February 16, 2017 (Tr., p. 84, L. 2), more than three 
months before State v. Brand, 162 Idaho 189, 395 P.3d 809 (2017), was decided on May 
31, 2017.  Because this case was on direct appeal of the judgment when Brand was decided, 
there is no question regarding retroactive application.  The state notes the timing only 
because the prosecutor’s and trial court’s lack of certainty whether Elam was entitled to 
the credit under pre-Brand law, and the court’s request for additional briefing, were entirely 
reasonable.  Elam made the request for credit without submitting evidence and without 
citation to any legal authority.  At the time, service of an arrest warrant while she was 
incarcerated on other charges was inadequate to initiate credit for time served.  State v. 
Brand, No. 43441, 2016 WL 886541, at *2 (Idaho Ct. App. Mar. 9, 2016) (“when a 
defendant is charged with a second crime while already incarcerated for a first offense, 
credit is not authorized if ‘the pending proceeding has no effect whatever upon a 
defendant's liberty’” (quoting State v. Dorr, 120 Idaho 441, 443, 816 P.2d 998, 1000 (Ct. 
App. 1993))).  Because the Department of Correction decision to not grant credit until Elam 
was released on the prior incarceration was consistent with then-existing law, it is also 
possible that, after Brand was issued, the Department of Correction recalculated the time 




record, there is no adverse ruling and therefore no basis for the assignment of error.  De 
Los Santos v. J.R. Simplot Co., 126 Idaho 963, 969, 895 P.2d 564, 570 (1995).   
 The district court took Elam’s request to amend the judgment (from merely granting 
credit for time served to reflecting that credit should start upon the service of the arrest 
warrant) under advisement and requested briefing.  (R., pp. 102-03; Tr., p. 88, L. 20 – p. 
89, L. 1.)  Rather than submit additional briefing and obtain a ruling, adverse or otherwise, 
Elam elected to raise this issue in the appellate court.  (Appellant’s brief, pp. 4-5.)  Because 
her choice deprived the trial court of its opportunity to rule on the merits of her request, 
and deprived the state of any opportunity to further develop the record, Elam has failed to 
show that her claim of error can be addressed on appeal in the absence of an adverse ruling 




 The state respectfully requests this Court to dismiss the appeal without prejudice. 
 
 DATED this 26th day of September, 2017. 
 
 
     _/s/ Kenneth K. Jorgensen_________________ 
     KENNETH K. JORGENSEN 
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